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There is no-topic in the conflict of laws in regard to which there is greater uncertainty than that of contracts. In this country there is no agreement even regarding the fundamental principles that should govern. Elsewhere there is less dispute concerning the general principles, but much difference of view in their application to concrete situations. Under these circumstances a discussion of the question in broad outline may not be amiss. Since an inquiry into the law governing "capacity" to contract and ,the "formalities" with which a contract must be executed raises a number of speciail problems, it has been deemed best to omit the discussion of this phase of the subject in the present article, except in so far as it may bear upon the intention theory in general, and to restrict its scope to the intrinsic validity of contracts, and to their effects. The purpose of this article will have been attained if it has pointed out the difficulties in the way of finding a simple solution of the conflicts arising from the diversity of laws relating to contracts (apart from capacity and form), and if it has succeeded in suggesting, in the light of the best juristic thought of the world, some guiding principles by means of which the solution of the particular problems may be found. In this problem, as in most others arising in the conflict of laws, some light may be derived from the juristic discussions of foreign writers and from the experience of foreign nations. So far as it may serve the purpose of this article the foreign law and literature will therefore be considered.
I.
Let us examine in the first place the rules which the courts purport to follow in determining the intrinsic validity and effects of contracts from the standpoint of the conflict of laws.
A. ANGLO-AMERICAN LAW
(i) American Law. A few years ago Professor Beale undertook the laborious task of examining in detail the English and American cases on this subject.' It appears from his article that our law is in a state of great confusion and that the courts of the same state often 1 (igio) 23 HA~v. L. Rzy. 79. [565] follow different theories. By way of general summary Professor Beale concluded that at the time of writing six states, one of which was doubtful, had adopted the law of the place of making; that 16 states, of which five were doubtful, had adopted the law of the place of performance; and that ii states, besides the District of Columbia, had adopted the law intended by the parties. 2 The federal courts have generally applied the law of the state or country intended by the parties. Some of them have presumed that the parties intended their contract to be governed by the law of the place of making; others, by that of the place of performance.
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(2) English Law. That the law intended by the parties controls the rights and duties arising out of valid contracts is settled law. Dicta in the decisions adopt .this principle also as regards the validity of contracts, and Dicey 4 maintains that the law with reference to which the parties contracted has been fully adopted by the English courts. According to Westlake, 5 "the law by which to determine the intrinsic validity and effects of a contract will be selected in England on substantial considerations, the preference being given to the country with which the transaction has the most real connection, and not to the law of the place of contract as such." No case appears to have arisen in England where th nature of the contract and circumstances of the case pointed to a law which would render the contract invalid, and where the intention wag expressed to 2 Id., 207. 'Id., loo-io3.
'Conflict of Laws (2d ed. i9o8) 529, 545, 556. After stating in Exception i that a foreign contract will not be enforced in England if it would be contrary to public policy, Dicey adds the following:
"Exception 2.-A contract (whether lawful by its proper law or not) is invalid if the making thereof is unlawful by the law of the country where it is -made (lex loci contractus) ?)" (p. 55I).
"Exception 3.-A contract (whether lawful by its proper law or not) is, in general, invalid in so far as (i) the performance of it is unlawful by the law of th"--country where the contract is to be performed (lex loci solutionis) ; or (2) the contract forms part of a transaction which is unlawful by the law of the country where the transaction is to take place ... "SUB-RULE 3-In the absence of countervailing considerations, the following presumptions as to the proper law of a contract have effect:-"First Presumption.-Prina facie the proper law of the contract is presumed to be the law of the country where the contract is made (lez loci contractus) ; this presumption applies with special force when the contract is to be performed wholly in the country where it is made, or may be performed anywhere, but it may apply to a contract partly or even wholly to be performed in another country.
"Second Presumption.-When the contract is made in one country, and is to be performed either wholly or partly in another, then the proper law of the contract, especially as to the mode of performance, may be presumed to be the law of the country where the performance is to take place (lez loci solutionis)" (p. 563).
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have the contract governed by another law which would support it, but according to Westlake, 6 it may be confidently expected that the courts will under such circumstances decline to uphold the contract.
B. CONTINENTAL LAW
(I) French Law. The intention of the parties is said to govern the intrinsic validity and effects of contracts, 7 subject to the rules of public order.' In the absence of an express stipulation or special circumstances showing a contrary intention, the parties will be deemed to have contracted with reference to the law of the place where the contract was entered into. 0 Where the parties have the same nationality, the presumption will be that they contracted with reference to their national law.
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(2) German Law. The intention of the parties is controlling, subject to the rules of public policy. Where the intention of the parties is not expressed, and does not appear from the circumstances, the lex loci was formerly applied.'
1 Through Savigny's influence the Matters relating to reality of consent are often regarded as belonging to "capacity" and as being subject therefore to the personal law. Aubry (1896) " The term "ptiblic order" is used in many different senses. Valery, for example, operates with four varieties. With respect to the defence of illegality he holds that if the contract is valid according to the French local rules, the foreign contract will be enforced: If it is illegal -according to the local French law, no effect will be given to it in the following cases: (I) If at least one of the parties is French and the performance of the contract would violate a French law of "personal" public order; (2) if the contract is to be perforrmed in France and such performance violates the French "territorial" public order; (3) if the case falls within the French "personal and territorial" public order, for example, if one of the parties is French, or if the contract is made between foreigners in France; (4) if the conract violates French rules of "absolute" public order. Valery, op. cit., [962] [963] [964] [965] courts have abandoned this view in favor of the law of the place of performance. Gebhard's draft of the German Civil Code relating to private international law pronounced itself in favor of the "debtor's" domicil, the doctrine first championed by Bar. The first commission did not accept Gebhard's recommendation, and preferred, in the absence of circumstances pointing to a contrary intention, the application of the lex loci. This rule .was retained by the second commission, but the Federal Council struck out all provisions relating to the intrinsic validity and effects of contracts and left the question for determination by the courts. Although the reason for the action of the Federal Council is not clear, it was probably in part due to the fact that it did not regard the science of the conflict of laws, so far as it relates to the above matter, as sufficiently advanced to warrant the. adoption of a final rule.
1 2 Since the adoption of the civil code, the courts have continued to follow the law of the place of performance, 13 except where the nature of the contract or the circumstances of the case convinced the court that the parties contracted with reference to some other law.Y 4 Some decisions have been in favor of the law of the debtor's domicil. 15 In the case of bilateral agreements, where the place of performance of one party is different from the place of performance of the other, the duties of each party are determined with reference to the lex solutionis of his own part of the contract,'" unless, in accordance with the presumed intention of the parties, a single law can be deemed applicable to the rights and duties of both contracting partiesY. 7 Such a single laiv has been held to apply also where the existence of the contract itself is in question.' The Swiss courts appear to apply, unless an intention to the contrary is shown, the law of the place of contracting if the contract is made in Switzerland.
3 0 Swiss law has been applied also where a contract made abroad was to be performed in Switzerland s a or where Swiss subjects entered into a contract while on a visit abroad.'
Austria presumes with respect to contracts made between foreigners in Austria that they contracted with reference to the local law.
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The same presumption exists where a foreigner enters into a contract with another foreigner or with an Austrian abroad. parties in the case of contracts entered into in Austria between Austrians, or between an Austrian and a foreigner, except where a foreigner bestows an exclusive benefit upon an Austrian without imposing any duty. "Article 34. Contracts regarding specific things are governed therefore by the law of the place where they are at the time of the making of the contract. Those relating to unascertained goods sold by description, by the law of the debtor's domicil at the time of the execution of the contract; those relating to fungible things, by the law of the debtor's domicil at the time of the making of the contract. Those relating to the rendering of services (a) with respect to things, by the law of the place where such things are at the time the contract was made; (b) if their efficacy is connected with some special place, by the law of the place where the effect is to be produced; (c) in. other cases, by the law of the debtor's domicil at the time of the making of the contract.
"Article 35. A contract to exchange things situated in different places which are subject to different laws is governed, if the parties have a common domicil, by the law of their domicil at the time the exchange was made, and in the absence of a common domicil, by the law of the place where the exchange was made.
"Article 36. Accessory contracts are governed by the law applicable to the principal obligation.
"Article 37. The perfection of contracts made by correspondence or agents is determined by the law of the place from which the offer was sent." Special rules are laid down also in the Convention on Commercial Law with respect to bills of exchange and other special contracts. Respecting bills of exchange, it is provided that the legal relations resulting from the drawing are to be governed, as between the drawer and the payee, by the law of the place of issue, and as between the drawer -and the drawee, by the law of the drawee's domicil. The obligation of the acceptor in respect to the holder and the. defences available to him are determined by the law of the state where the acceptance took place. Intr. Art. 13. "With respect to the substance and effect of obligai tions, the law of the place where they were entered into shall govern, unless otherwise stipulated. 4 0 "Single Paragraph. However, the Brazilian law shall always govern:
"I. Contracts entered into in foreign countries which are to be performed in Brazil" "II. Obligations contracted in a foreign country between Brazilians."
(4) Chilean Law. The Civil Code provides that the effect of contracts to be performed in Chile is to be controlled by Chilean law.' 1 According to the Chilean writers the law of the place where the contract is made governs otherwise.'
2 The Supreme Court of Chile has stated in a recent decision that a contract is deemed to produce its effect in Chile if it is necessary to sue the defendant in the Chilean courts, notwithstanding the fact that the agreement called for performance in another state. Art. I.
If the contracts and wills to which the preceding paragraph refers are executed by a foreigner and are to be performed in the Federal District or in Lower California, the person executing the same shall be free to choose the law that shall determine their substantive validity so far as they relate to movable property. As regards immovable property, the provisions of Art. 13 shall control. "The law governing the creation and effect of a legal transaction is determined by the will of the parties.
"If the will of the parties is not clear the law of the place where the transaction was entered into shall control."
As regards contracts by correspondence, the Japanese law enacfs as follows :45 "In the case of a unilateral act, the place from which the notice is despatched is regarded as the place of the adt; while in the case of a bilateral act [contract] the place from which the offer was despatched is regarded as the place of the act and the formation and effect of the act are governed by the law of that place. If, however, the recipient of the offer was ignorant, at the time of his acceptance, of the place from which the offer had been despatched, the place of the offeror's domicil is regarded as the place of the act."
The above summary of the law of the different countries shows that they are practically agreed upon the adoption of the intention of the parties as the fundamental rule governing the validity and effects of contracts (apart from capacity and formalities) in the conflict of laws. There is a vast difference of view, however, in the interpretation of this principle with respect to the various classes of contracts and the multitude of questions arising from contracts in general. Much obscurity exists also regarding the application of the principle itself to matters affecting the validity of contracts as distinguished from their effects. To the extent that the English courts and the decisions of the Supreme Court of the United States and of the state courts have adopted this rule, it is apparent, therefore, that they have not committed themselves to-a doctrine which has no support elsewhere, but that they accepted, on the contrary, a view commanding practically universal assent. We shall have to inquire, therefore, (i) into the meaning of the doctrine that the intention of the parties governs; (2) into the consistency of this doctrine with the fundarfiental conceptions of Anglo-American law; (3) into the application of this doctrine to the validity and effects of contracts.
ORIGIN AND DEVELOPMENT OF DOCTRINE ON THE CONTINENT THAT THE

INTENTION OF THE PARTIES IS THE GOVERNING LAW
The origin of the doctrine that the intention of the parties governs the validity and effects of contracts, known as the "autonomy doctrine," 'Art. 9, Law Concerning the Application of Laws in General; de Becker,
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is to be found in the writings of Dumoulin. Before his time the views expressed by Bartolus had been generally followed. A distinction was made between the natural consequences of a contract, i. e, those inhering in the contract itself, which Bartolus made subject to. the law of the place where the contract was made; and the consequences arising subsequent to its formation as the result of negligence or delay, which he determined according to the law of the place which had been agreed upon for performance. If no place of performance was specified, Bartolus would apply the law of the forum as the law of the place where the negligence or delay was deemed to have occurred.-, In support of the above distinction Bartolus relied upon certain passages in the Corpus Juris Civilis. Paul de Castro,' 7 a follower of Baldus, based the application of the lex loci upon the fiction that it is the place where the contract was born, contracts like persons, being subject, according to this writer, to the law of the place of .their origin, and Rochus Curtius' 8 justified it on the ground that the parties had tacitly submitted to the law of the place of contracting. Whatever the theory of the old statutists may have been in. this matter, 'it is clear that in their opinion the lex loci governed the intrinsic validity and direct effects of contracts as a matter of law, regardless of the intention of the parties. Dumoulin proclaimed with respect to contracts the principle that the will of the parties is sovereign, and that, if the will is not expressed, it must be sought in the surrounding circumstances, the place of contract being one, but only one, of these circumstances.-" The application of the law of another state in the matter of contracts is, in the eyes of Dumoulin, not so much the application of a law, as the enforcement of a tacit agreement assumed and sanctioned by such law, to which he attributes the same force as is possessed by an express agreement. This new doctrine was attacked by d'Argentr4, the champion of the theory of the territoriality of laws, whose influence prevailed in France until the time of Bouhier and Pothier. The lex loci was considered therefore as having obligatory -force, but the rule was subject to many exceptions. Of the later French statutists Boullenois defended most whole-heartedly Dumoulin's doctrine, which became the prevailing view in Pothier's time. Early in the nineteenth century a strong opposition manifested itself again in France to the theory that the application of the lex loci results from the will of the parties, but the autonomy doctrine became firmly established through a decision of the Court of Cassation in 1836, Since then it has been applied not only to the determination of the rights and duties arising out of contracts admitted to be valid, but also with respect to the intrinsic. validity of contracts in general. In connection with this new development Savigny's influence Id., 229.
appears to have been especially felt. 5 0 The views of this writer that the law of the place of performance should control, in the absence of an expressed declaration to the contrary, were not accepted, however, the law of the place of contracting and the common national law being preferred instead.
Dumoulin's view that the will of the parties, expressed or implied, is the leading factor in the determination of the law governing contracts was accepted also by the Dutch writers. Huber says :"' "The place, however, where a contract is entered into, -is -not to be considered absolutely; for if the parties had in mind the law of another' place at the time of contracting the latter will control. 'Everyone is-'deemed to have contracted in the place in which he is bound to perform,' (Digest 44, 7, 21) ." The great Dutch writer John Voet2 expressedly recognized the will of the parties to be sovereign in the field of contracts, except as regards capacity, formalities, and matters of public policy, but as he did not emphasize this part of his doctrine, it was lost sight of in his huge commentary on the Pandects and exercised comparatively little influence upon.the law of foreign countries.
The general acceptance on the continent today of the doctrine that the intention of the parties is the controlling consideration in the conflict of laws, so far as as it concerns contracts, is due in large measure to the influence-of Savigny. In accordance with his underlying theory of the Conflict of Laws, he seeks to discover for every legal relation that territory to which, in its proper nature, it belongs or is subject (in which it has its seat). Savigny contends that the forum of the obligation coincides with its true seat, both depending upon -the voluntary submission of the parties to the local law. Such submission is generally by a tacit declaration of will and is always excluded by an express declaration to the contrary. "We have therefore to inquire," he says, 58 "to what place the expectation of the parties was directed--what place they had in their minds as the seat of the obligation. At this place we must fix the forum of the obligation, in virtue of their voluntary submission. But as the obligation itself, as a legal relation, is incorporeal and has no locality, we must seek, in its natural process of development, for some visible phenomena to which we may attach the essence of the obligation, in order to give iti as it were, a body."
The expectation of the parties being in the estimation of Savigny directed to fulfilment, he concludes that they must have intended to submit to the law of that jurisdiction. 4 The place of performance " Id., is, in the first place, the place which is specially fixed as the place of performance. Such place may result from an express agreement or from the fact that the performance can be effected only in a particular place. If no place of performhance has been fixed in the manner specified, the plate of performance is (a) the debtor's place of business, if the duty in question arose out of a transaction connected with such business; (b) the place where the contract was entered into, if the circumstances created an expectation that its performance was to be at the same place; (c) the debtor's domicil, if the duty was assumed in that state, or if none of the other conditions above mentioned exist.
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"All these cases," says Savigny,5 "however various they appear, and however accidental their connection may seem, yet admit of being reduced to a common principle. Jt is always the place of fulfilment that determines the jurisdiction, either that expressly fixed, or that which depends on a tacit expectation. In both cases a voluntary submission to this jurisdiction is to be assumed, unless an express declaration to the contrary excludes it. . , "The derivation of the rules here laid down from the presumed voluntary submission of the debtor to a particular territorial law, has some weighty practical results which must here be reviewed.
"A. This territorial law ceases to be applicable when it is at variance with an absolute, strictly positive rule of law in force at the place of the court which decides the question (sec. 349); for in such cases the free-will of the parties can have no influence at all. "B. The territorial law likewise ceases to apply when the presumption of voluntary submission is excluded by an expressed contrary intention. An extreme expression of the intention theory is advocated by the great Belgian jurist Laurentj who says :58 "Whenever parties contract they are legislators; their will takes the place of law. It follows from this that in the matter of contracts the question is governed by entirely different principles from those applied to other juristic acts. In reality it is no longer a question of statute, but solely of the will of the parties. ...
Thus it is that in the matter of status the will of the parties counts for nothing; it is the law that controls, either the personal or the territorial law. In the matter of contracts, on the other hand, the will of the parties is everything. They themselves made the law; it is therefore their will which 'determines by what law they are to be governed.
"The German jurists have given to this doctrine that the will of the contracting parties determines the law that shall govern their agreement a significant name-they call it autonomy, to indicate that the individuals are in this matter autonomous, that is to say sovereign, as were formerly the autonomous cities. The expression is exact, provided one limits the autonomy of the individuals to private rights and inter-'Ild., 209-21o, 222. " Id.,210.
Idt, 223.
as2 Laurent, oP. cit note 7, at PP. 383-384.
ests. It is certain that the contracting parties cannot determine their status and capacity; these matters belong to public order, and as such fall within the exclusive province.of the legislator. Still less can they regulate what belongs to the sovereign power. To express myself in the language ordinarily used, eve-ything belonging to status and to the real statute is beyond the autonomy of the individuals." Against these exorbitant claims in support of the autonomy doctrine, put forward by Laurent, a reaction has set in on the Continent, where it is conceded to-day that the will of the parties does not stand above the law, but that it can operate only within the limits prescribed by law."
ORIGIN AND DEVELOPMENT OF INTENTION THEORY IN ENGLAND AND
THE UNITED STATES
The doctrine that the intention of the parties governs in the matter of contracts from the standpoint of the conflict of laws was introduced into Anglo-American law by a dictum of Lord Mansfield in the case of Robinson v. Bland. 6 0 This was an action of assumpsit in three counts. The first count was on a bill of exchange drawn at Paris by the intestate on himself in England for £672, and accepted by the intestate. The second was for £7oo lent in France to the intestate. The third count was for #7oo had and received in France by th6 intestate to the use of the plaintiff. It was found that the bill of exchange was given at Paris for f3oo there lent by the plaintiff to the intestate, and lost by the latter to the plaintiff at play, and for £372 more, which the intestate had lost in the same way. It was found that the money lost at play between gentlemen could be recovered in France as a debt of honor before the marshals of France, though such money was not recoverable in the ordinary courts, and that money lent to play with could be recovered in France as a debt in the ordinary courts, and that both plaintiff and intestate were gentlemen. The Court of King's Bench decided that the bill of exchange was void and that the money lost at play could not be recovered, but that the money lent could be recovered. Two of the three judges, including Lord Mansfield, found that the law of France and the law of England were identical with respect to the above points. Lord Mansfield stated, however, that he would have reached the same conclusion had the law of France and of England been proved to be different. In support of the application of English law he gave two reasons:
"First, the parties had a view to the laws of England. The law of the-place can never be.the rule, where the transaction is entered into with an express view to the law of another country, as the rule by which it is to be governed. Huberi . Praelectiones, lib. I, tit. 3 pa. 34, is clear and distinct: 'Veruntamen, etc. locus in quo contractus, etc. potius considerand', etc. se obligavit. ' Voet speaks to the same effect.
Pillet op. cit. note 7, at pp. 443 ff.
(176o, K. B.) 2 Burr. io77.
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"Second reason-.
. In every disposition or contract where the subject matter relates locally to England, the law of England must govern, and must have-been intended to govern. Thus, a conveyance or will of land, a mortgage, a contract concerning stocks must be all sued upon in England; and the local nature of the thing requires them to be carried into execution according to the law here." 61 Lord Mansfield's dictum has been adopted and developed by subsequent English cases.
In the case of In Re Missouri S. S. Co. Lord Justice Fry summed up the present doctrine of the English courts as follows :62 "I think, therefore, the general principle on which we have to proceed is one which admits of no doubt; and the inquiry, therefore, is this : Looking at the subject-matter of this contract, the place where it was made, the contracting parties, and the things to be done, what ought to be presumed to have been the intention of the contracting parties with regard to the law which was to govern this contract? By that I mean to determine its validity and its interpretation." Dicey " 8 concludes from the English decisions that the intention of the parties governs the effects of contracts. As regards intrinsic validity Dicey contends, however, that the parties can subject their contract to the operation of foreign law only indirectly, their intention being of great weight in determining, where the facts connect a contract with several states, whether the contract is a contract of the one state or of the other. Westlake" feels that the English courts have come to determine the intrinsic validity of contracts on substantial considerations without reference to the intention of the parties, namely, by the law of the state with which the contract has the most real connection.
Before the above decisions were rendered Lord Mansfield's view had been adopted in the United States. Story, who purports to follow Lord Mansfield's dictum, expresses himself as follows:
"The ground of this doctrine, as commonly stated, is that every person contracting in a country is understood to submit himself to the law of the place, and silently to assent to its action upon his contract .
.. It would perhaps be more correct to say that the law of the place of the contract acts upon it, independently of any volition of the parties, in virtue of the general sovereignty possessed by every nation to regulate all persons and property and transactions within its own territory." "Another rule illustrative of the same general principle is, that, the law of the place of the contract is to govern as to the nature, the obligation, and the interpretation of the contract, locus contractus regit actuM." 67 "The rules already considered suppose that the performance of the contract is to be in the place where it is made, either expressly or by .tacit implication. But where the contract is, either expressly or tacitly, to be performed in any other place, there the general rule is in conformity to the presumed intention of the parties that the contract, as to its validity, nature, obligation, and interpretation, is to be governed by the law of the place of performance. This would seem-to be a result of natural justice.""" Story does not define what he means by the "presumed intention" of the parties, and the same vagueness is found in practically all subsequent cases. Most of them apply the law of the place of performance when it differs from that of the place of contracting, without reference to the other surrounding circumstances. In certain cases, especially in cases involving the defence of usury, the presumption that the parties contracted with respect to the law of the place of performance is deemed to be rebutted if the contract is void under that law but valid under the law of the place of contracting. There are only a few cases which seek to find the law with respect to which they feel that the parties would have contracted, had their attention been called to the matter, from an.actual examination of the attendant circumstances. One of these is Grand v. Livingston.60 The question before the court in that case involved the validity of a stipulation against negligence in a bill of lading which had been issued in Massachusetts for the transportation of horses to New York. ' "The determination of this question," said the learned court, "involves not only a careful examination of the "instrument itself, but likewise of all the circumstances attending its "execution." Regarding the question of intention it made the following observations: "As was suggested upon the argument, the question of intent can hardly be said to involve the actual mental operations of the parties. For, as a matter of fact, they probably did not stop to consider what was the legal effect of their agreement, or whether there was any diversity in the law of the two states; and, therefore, when we speak of the 'ques-'tion of intent,' we are making use of what may perhaps be termed a 'legal fiction'; but, nevertheless, the law does look at the acts of the parties, and the circumstances surrounding them, which may possibly have exerted some influence upon their actions, and then assumes that their intention is in harmony with such acts and circumstances."
The position of the Supreme Court of the United States with reference to the law governing the intrinsic validity and effects of contracts "Id., 351.
Id., 376.
(1896) 4 App. Div. 589, 38 N. Y. Supp. 490.
is not well defined.
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Some of its decisions purport to apply the intention theory, as, for example, the case of Pritchard v. Norton. 71 A bond had been executed by the defendants in the state of New York, in which they uindertook to indemnify the plaintiff against all loss arising from his liability as surety on an appeal bond executed by him on behalf of the appellant in a certain suit then. pending in the Louisiana courts. In a suit upon the bond the defence was that the contract was void under the law of New York, the place of contracting, for want of consideration. The Supreme Court, speaking thlrough Mr. Justice Matthews, said :72 "The phrase lex loci contractus is used, in a double sense, to mean, sometimes, the law of the place where a contract is entered into; sometimes, that of the place of its performance. And when it is employed to describe the law of the seat of the obligation, it is, on that account, confusing. The law we are in search of, which is to decide upon the nature, interpretation, and validity of the engagement in question, is that which the parties have, either expressly or presumptively, incorporated into their contract as constituting its obligation. It has never been better described than it was incidentally by Mr. Chief Justice Marshall in Waynnan v. Southard, IO Wheat. 48, where he defined it as a principle of universal law-'the principle that in every forum a 'contract is governed by the law with a view to which it wasmade.'" No effect will be given to the intention of the parties if it is against public policy or if the provisions of a statute of the place of making would be avoided thereby.
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As regards the intrinsic validity of contracts continental courts and writers usually content themselves with saying that the intention of the parties governs, subject to the rules of public policy. But when it comes to the solution of particular cases the greatest divergence of opinion manifests itself. There is no agreement whatever concerning the fundamental basis upon which the rules of the conflict of laws are conceived to rest, nor in regard to the meaning of the term "public "policy." This appeared clearly at the meeting of the Institute of International Law of Paris, in 191o, when this subject was under -iscussion.
4
The best that could be accomplished at the meeting was the adoption of the following motion, made by Renault : "In order to avoid the uncertainty arising from the arbitrary action of judges compromising the interests of the parties, the Institute expresses the wish that each country determine as definitely as possible those provisions of law which it will never surrender in favor of another system, even though the latter should be regarded on principle as the competent law to regulate the legal relationship in question." ,' Id., 478.
